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Assam Schedule VII, Form No. 133 

 
Form No. (J) 3 

 

HEADING OF JUDGMENT IN APPEAL 

 

District: Sonitpur. 

 

 

IN THE COURT OF ADDITIONAL DISTRICT JUDGE :: SONITPUR, 

TEZPUR, ASSAM 

 

Present: Mr. N. AKHTAR, AJS. 

 

         Thursday, the 5th day of September, 2019. 

 

 

Title Appeal No. 1 of 2017 

 

 

Missamari Ex-servicemen Association and Another..............Appellants.  

-Versus- 

 Ashok Kumar Sethia and Others............................ Respondents.  

 

This appeal coming on for final hearing on 19.08.2019 in the presence of: 

 

Mr.S.K.Singh...............................Advocate for Appellant.  

None appeared...........................Advocate for respondent.  

And having stood for consideration to this day, the Court delivered the following 

Judgment:- 

J U D G M E N T 

1. Challenge in this appeal is to the Judgment and Decree dated 

16.09.2017 passed by the learned Civil Judge, Tezpur in Title Suit 

No. 05/2009 whereby the suit of the plaintiff as well as the counter 

claim of the defendants are dismissed on contest without cost. 
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2. The case of the plaintiffs in brief is that the father of the 

plaintiffs purchased the schedule “A” land in the year 1967 by a 

registered sale deed. The mother of the plaintiffs also died that 

thereafter, the plaintiffs and the pro-forma defendants became the 

sole owners of the schedule “A” land. In the year 1981, the 

defendant no.1 instituted a proceeding before the Executive 

Magistrate U/s 145 CrPC wherein a plot of land measuring 5 Bighas 

out of the schedule “A” land was attached by the Executive 

Magistrate. This portion of the 5 Bighas land is the present suit land 

which is described in schedule “B” of the plaint. 

3. Subsequently, the proceeding was dismissed and the order of 

attachment was withdrawn. The plaintiffs and their family members 

are enjoying the entire land peacefully since then.  

4. The defendants who are ex-army personnel were making attempts 

to dispossess the plaintiffs from the suit land and on 7.2.2009, they 

tried to enter the suit land by was obstructed by the plaintiffs. On 

8.2.2009, the defendants prevented the plaintiffs when the 

plaintiffs went to the suit land and thus, the plaintiffs believed that 

they might be dispossessed of at any time from the suit land. The 

plaintiffs have got right, title and interest over the entire land 

including the suit land whereas the defendants have, without any 

legal basis, are trying to dispossess the plaintiffs from the suit land. 

Hence, the plaintiffs have filed the suit seeking declaration of their 

right, title and interest over the suit land and for confirmation of 

possession over the suit land including permanent injunction etc. 

5. The defendants have appeared and submitted written 

statement along with counter claim. It is stated that there is 

no cause of action for the suit and that the suit is not maintainable. 
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All the statements of allegations are denied. The case of the 

defendants is that Defendant namely Sri Haremohan Choudhury is 

the president of Missamari Ex-Servicemen Association and on 

19.9.2008, a plot of Sarkari land measuring 5 Bighas was allotted to 

the Association which is covered under Dag No. 217 of Village:- 

Nepali Basti, Mouza: Missamari, in the district of Sonitpur, Assam.  

6. On 17.7.2009, the Govt. Officials including the Deputy 

Commissioner, Sonitpur delivered possession of the said land to the 

defendants. It is further stated that defendant no.1 was in 

possession of 2 Bighas of land out of total 5 Bighas, since 1972 and    

on 17.7.2009, the same was only formally granted to the 

defendants. As there was no boundary marking, the plaintiffs, 

taking advantage of the same, encroached the same and the 

defendants approached the Circle officer for re-demarcating the 

boundary and handing over the possession and the officials visited 

the spot but the plaintiffs were absent and so, the dispute could not 

be resolved. It is further stated that a survey done on the disputed 

portions of the land also shows that some Govt. land is being 

encroached by the plaintiffs.  

7. It is stated that the defendants never attempted to dispossess the 

plaintiffs from the suit land. The defendants have right, title and 

interest over the suit land as the same was allotted to the 

defendants by the government and so, they claimed a declaration 

of their right, title and interest over the suit land and for injunction 

etc. 

8. Upon the pleadings, the learned trial court had framed the following 

issues:  
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1) Whether there is cause of action for the plaintiff to file the present 

suit? 

2) Whether the suit is maintainable in its present form? 

3) Whether the plaintiffs have right, title and interest over the suit 

property and if so, whether the defendants tried to dispossess the 

plaintiffs therefrom? 

4) Whether the plaintiff is entitled for a decree as prayed for? 

5) To what relief/reliefs the parties are entitled? 

9. On the counter-claim of the defendants, the following issues were 

framed: 

1) Whether the suit land was allotted to Missamari Ex-Servicemen 

Association? 

2) Whether Missamari Ex-Servicemen Association has right, title and 

interest over the suit land? 

3) Whether the defendants can claim for a declaration of right, title 

and interest over the suit land on behalf of Missamari Ex-

Servicemen Association? 

4) Whether the plaintiff encroached into the suit land? 

5) Whether the plaintiff is entitled to be evicted from the suit land? 

6) To what relief (s), the defendants are entitled to? 

10. One Additional Issue was also framed as follows: 

 Whether the 5 Bighas of Govt. land under Dag No. 217 allotted to 

defendant falls within the Schedule “A” land? 

11. The learned trial court had considered the pleadings of the parties 

and the evidence adduced and finally, dismissed the suit as well as 
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the counter-claim of the defendants. The defendants have 

therefore, preferred this appeal challenging the judgment and 

decree of the learned trial court. 

12. The respondent did not turn up to contest the appeal and so, 

finally, the same was ordered to be heard and decided ex-parte. I 

have heard learned counsel for the appellant. I have also gone 

through the memorandum of appeal. It appears to me that the 

impugned judgment and decree of the learned trial court has been 

assailed on as many as 8 (Eight) grounds. However, having 

considered the grounds in memo of appeal and all other relevant 

factual and legal aspects, the following point is formulated for 

determination in this appeal.   

13.                             POINT FOR DETERMINATION 

1) Whether the findings of the learned trial court in Issue No.2 

and 3 (Of the Counter Claim) are just and proper or need 

any interference in this appeal? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF 

14. The learned counsel for the appellant has been heard and the 

evidence on record, documentary and oral, relied on and led by the 

parties has also been carefully considered. The case record of 

original suit has also been meticulously gone into. Having 

considered all above, I record my finding as follows: 

15. MY FINDING:  

I have gone through the findings of the Ld. Trial Court on the 

aforesaid issues. It is to be seen that the claim of the defendants is 

that a plot of land measuring 5 Bighas covered by Dag No. 217 was 
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allotted to the defendants which was a sarkari land. This allotment 

was intended to be proved by Ext-B which is the certified copy of 

the resolution of Tezpur Mahakuma Land Advisory Committee dated 

19.9.2008. Ext-D is a report of circle officer which was also relied 

on by the defendants. This Ext-D shows that the defendants were 

allotted a plot of land measuring 5 Bighas which is a part of Govt. 

lands covered under Dag No. 217. The learned counsel for the 

appellant argued that this report clearly shows that a portion of the 

said Govt. land had been encroached by the plaintiffs. This 

argument is misconceived and is not supported by the evidence on 

record. It is clear from the evidence on record that the defendants 

have no claim over any land which is duly owned by the plaintiffs 

but the claim of the defendants is that some portion of the land 

allotted to the defendants are being illegally possessed by the 

plaintiffs which is clear from Ext-D. This is absolutely not so. It is 

true that Ext-D reveals that some portion of the land covered under 

Dag No. 217 is under possession of the plaintiff. But what is more 

important to note is that Ext-D clearly specifies that Dag No.217 

contains a bigger chunk of land and the plaintiffs are in possession 

of a portion of the land under dag No.217. This cannot be 

understood to mean that the plaintiffs are in possession of any land 

which was allotted to the defendants. Admittedly, the defendants 

were allotted a plot of 5 Bighas only out of the total land covered 

under Dag No. 217. This means that Dag no. 217 has also 

remaining land after the allotment made to the defendants. In this 

view of the matter, it is illogical to conclude that the plaintiffs have 

encroached any land allotted to the defendants unless the land 

allotted to the defendants is described with specific boundaries etc. 

which is not there in this suit. Nowhere is it mentioned as to 

what the description of the land is with specific boundaries 
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which was allotted to the defendants. The evidence on record 

only goes to show that a plot of sarkari land measuring 5 Bighas 

under Dag No. 217 was allotted to the defendants. Even the 

defendants while making the counter-claim has not specifically 

described the land with four side boundaries, over which they 

raised their claim. 

16. Order VII Rule 3 of the CPC clearly lays down that in case of a suit 

relating to an immovable property, the plaint should contain 

sufficient description of the property including boundaries so as to 

enable the court identify the same. In the present suit, the 

defendants have not given sufficient description of the suit land in 

the counter claim with four boundaries etc. Though Dag Number of 

the land has been mentioned, but the same is not sufficient in the 

facts and circumstances of this suit, to identify the land over which 

the defendants have raised their claim and so, in my opinion, there 

is inherent defect in the pleading of the defendants itself.   

17. It is also important to mention here that the defendants have 

sought for a declaration of their right over the suit land and also for 

eviction of the plaintiffs from the suit land. The basis for the claim 

of the defendants is the order of allotment which is Ext-B which is 

the certified copy of the resolution of Tezpur Mahakuma Land 

Advisory Committee dated 19.9.2008. The learned trial court has 

held that this Ext-B is merely a recommendation of the Land 

Advisory Committee which requires further confirmation by the 

superior authority. The learned counsel for the appellant had 

argued that there is nothing in the impugned judgment to show as 

to how the Ext-B can be termed only as a recommendation and not 

a final allotment. This finding is therefore, argued to be erroneous. 

I have carefully considered this aspect. Let me look into the above 
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situation from a different angle. The defendants have claimed 

declaration of their right over the suit land. It is not 

understood as to why no declaration as to “title” has been 

sought for in clear terms. However, it is to be noted here that 

right accrues only when “title” exists. Now, the law is well settled 

that a title to an immovable property accrues only by the following 

ways: 

1. By inheritance, 

2. By a deed of title such as a “sale deed” or “Gift deed” etc., 

3. By “Patta” (Deed of Settlement) granted by the government.  

18. In the present suit, the defendants have based their claim on Ext-B 

which is apparently not a deed of title. Moreover, Ext-B clearly 

states that there was a recommendation by the Land Advisory 

Committee for allotment of a plot of land measuring 5 Bighas 

covered under Dag No. 217 of village: Nepali Basti under Mouza: 

Missamari in favour of the defendants. Truly speaking, there is 

nothing in the evidence on record to show that the said land was in 

fact, allotted to the defendants in pursuance of the 

recommendation made. Therefore, on the basis of Ext-B alone, no 

declaration of right can be made in favour of the defendants. I 

therefore, see no reason to interfere with the findings of the 

learned trial court in respect of Issue No. 2 and 3. The findings 

are therefore, affirmed and upheld by me supplementing 

the same with my own observations made hereinabove. 

This point is accordingly answered against the appellant.  
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19.                                         O R D E R  

The appeal is accordingly found to be devoid of any merit and 

hence, dismissed ex-parte without cost upholding the 

judgment and decree of the learned trial court. 

20. Prepare decree accordingly. 

21. Send down the case record of T.S. No. 05/2009 to the learned Civil 

Judge, Tezpur, Assam with a copy of this judgment and decree. 

Given under my hand and seal of this court on this 05th day 

of September/2019. 

Dictated and Corrected by me: 

 

      Addl. District Judge,                                   Addl. District Judge, 
        Tezpur::Assam.                                           Tezpur::Assam  
 


